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A STUDY OF THE FUNCTIONS OF THE STATE CORPORA- 
TION COMMISSION OF VIRGINIA IN ISSUING CHAR- 
TERS AND OF SOME OF THE QUESTIONS ARISING IN 
CONNECTION THEREWITH. 



By Christopher B. Garnett* 



The Act Concerning Corporations, (Acts 1902-3-4, Chap. 
270, p. 437, Va. Code 1904, sections 1105a, b, c, d and e), is 
based upon the New Jersey act on the same subject. The pro- 
visions of Article 12 of the Constitution of 1902, relating to the 
functions of the State Corporation Commission in issuing char- 
ters, are not, however, taken from the New Jersey act, and its 
provisions constitute an innovation in the law concerning corpo- 
rations. In the application of the provisions of the Constitu- 
tion and statutes relating to this subject, many questions of 
great difficulty and delicacy arise, but none of these has reached 
the Supreme Court of Appeals, and, therefore, no precedents 
have been established for the guidance of applicants for char- 
ters. It is the purpose of this paper to set forth some of the 
questions presented by applications to the Commission for the 
issuing of charters, and to examine the functions of the Com- 
mission in regard thereto. 

The Question in Issuing Charters. 

The general question before the Commission in the matter 
of issuing charters is whether the applicants have complied 
with the requirements of the statutes relating thereto. Section 
156a of the Constitution provides that the State Corporation 
Commission shall be the department of government through 
which shall be issued all charters, and section 154 provides, in 
effect, that the creation of corporations shall be provided for by 
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general laws, and that no charter shall be created by special act 
nor shall authority in such matters be conferred upon any tri- 
bunal or officer except to ascertain whether the applicants have, 
by complying with the requirements of the law, entitled them- 
selves to the charter, and to issue or refuse the same acord- 
ingly, and that the General Assembly shall not by special act 
regulate the affairs of any corporation, nor; by such act, give it 
any rights, powers or privileges. 

Subordinate Inquiries. 

In order to ascertain whether the applicants have complied 
with the requirements of the law there are various subordinate 
inquiries which must be made, and the first of these is, for 
which class of corporations are the applicants seeking a char- 
ter. 

The Virginia Statutes Provide for Issuing Charters to 
Five Classes of Corporations. 

Chapter I of the Act Concerning Corporations provides for 
the creation of private business corporations; Chapter II, for 
the creation of railroad corporations ; Chapter III, for the crea- 
tion of public service corporations other than railroads; Chap- 
ter IV, for the creation of corporations in which no capital 
stock is required, such as colleges, literary societies, fraternal 
associations, charitable and benevolent associations, etc., and 
the Acts of 1914, Chapter 329, provides for the creation of co- 
operative associations, societies or companies for the purpose of 
conducting agricultural, dairy, mercantile, manufacturing or 
commission business on the co-operative plan. 

Under the terms of Chapter I, provision is also made for the 
creation of banks, trust companies and building and loan asso- 
ciations. In many States, these latter corporations are created 
under separate acts, but the plan provided in the Virginia stat- 
utes seems to be that the general statutes govern as to their 
creation so far as they are not modified by special acts relating 
thereto. 

It is evident that the law does not contemplate that a private 
business corporation shall have the power of engaging in pub- 
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lie service; and if a charter is presented to the Commission in 
which a private business corporation seeks powers of a public 
service corporation, such a charter does not conform to the re- 
quirements of the statute, and the Commission should refuse to 
issue the same accordingly. Does the decision of this question 
involve judicial discretion, or is the decision thereof merely a 
ministerial function of the Commission? This is one of the 
questions which will be developed later. 

The subordinate inquiries which arise differ slightly in the 
different classes of corporations, but most of them are pre- 
sented in connection with the issuing of charters to business 
corporations, and the remaining portion of this paper will be 
confined to questions which arise in issuing charters to business 
corporations. 

Requirements of the Statute as to Business Corporations 
— Essential and Optional Provisions. 

The provisions of the statutes as to what the certificate of a 
business corporation shall set forth may be divided into two 
classes ; first, those which are essential, and second, those which 
are optional. 

The essential requirements are as follows (Chapter I of the 
Act Concerning Corporations, sec. 1105a, Va. Code 1904) : 

(a) The name, which is required to be such as to distinguish 
the corporation from any other corporation engaged in a similar 
business, or promoting or carrying on similar objects or pur- 
poses in this State. 

(b) The location of the principal office. 

(c) The purposes for which it is formed. 

(d) The maximum and minimum amount of capital stock 
of the corporation, and its division into shares. (A recent act 
provides for the issuance of shares of stock without nominal or 
par value.) 

(e) The period, if any, limited for the duration of the cor- 
poration. 

(f) The names and residences of the officers and directors, 
etc. 
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(g) The amount of real estate to which its holding at any 
time are to be limited. 

As to these requirements, it is certainly the duty of the Com- 
mission to see that all of them are complied with, and, if the 
name proposed by the applicants for the charter be not such as 
to distinguish it from any other corporation engaged in a sim- 
ilar business, it is clearly the duty of the Commission to refuse 
to issue the charter until a different name has been selected. 

The inquiry which naturally arises here is whether the deci- 
sion of the question as to whether the name is sufficient to dis- 
tinguish the corporation from others engaged in a similar busi- 
ness, is a judicial one, involving discretion, or purely ministe- 
rial. 

The proyisions which the applicants have the option of in- 
serting in their charter are provided for by the statutes as fol- 
lows: 

1. Chapter I, section 2 (h), of the Act Concerning Corpora- 
tions, (section 1105a, 2 (h), Va. Code 1904) : 

"The certificate of incorporation may also contain any pro- 
vision which the incorporators may choose to insert for the 
regulation of the business, and for the conduct of the af- 
fairs of the corporation; and any provision creating, de- 
fining, limiting, or regulating the powers of the corpora- 
tion, of the directors, or of the stockholders, or of any 
class or classes of stockholders; provided, such provision 
be not inconsistent with this act." 

2. Chapter V, section 2 (h), of the Act Concerning Corpora- 
tions, (section 1105a, 2 (h), Va. Code 1904) : 

"If authorized so to do in its charter, certificate of incorpo- 
ration, or articles of association, or in any amendment 
thereof, to subscribe to, purchase, or otherwise acquire, 
bonds, or other securities and obligations of other com- 
panies." 

3. Chapter V of the Act Concerning Corporations allows the 
applicants also to insert in the charter other optional provisions, 
most of which, however, may be classified under one or the 
other classes provided for by section 2 (h) of said chapter. 
For instance, (a) section 8 provides that the power of making 
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and altering by-laws may, by the certificate of incorporation, be 
conferred upon the directors; (b) section 12 allows the classi- 
fication, in the certificate of incorporation or amendment, of the 
directors, and the election of the directors by any class of stock- 
holders; (c) section 13 authorizes a corporation, by a charter 
provision or amendment thereof, to create two or more kinds 
of stock, and for the redemption of preferred stock and the 
payment of dividends thereon; (d) section 17 allows the appli- 
cants to insert in the certificate of incorporation, or an amend- 
ment, the manner of calling and conducting all meetings; (e) 
section 19 allows the applicants to provide in the certificate of 
incorporation, or amendment thereof, for the election of di- 
rectors by cumulative voting; (f) section 29 allows the appli- 
cants to provide in the certificate of incorporation, or an 
amendment thereof, for the holders of bonds and debentures 
issued by the corporation to vote in respect to corporate affairs. 
If the certificate of incorporation contains any provision reg- 
ulating the business which is inconsistent with the Act Con- 
cerning Corporations, it is clear that such a provision is null 
and void. It is also clear that if the certificate contains any 
provision creating, defining, limiting or regulating the powers 
of the corporation, or of the directors, or of the stockholders, 
which is inconsistent with said act, such a provision is nuga- 
tory. The language of the statute is that the certificate of in- 
corporation may also contain any provision which the incorpo- 
rators may choose to insert for the regulation of the business, 
etc., and the limitation is that such provisions must not be in- 
consistent with the Act Concerning Corporations. It follows 
of necessity that, if such provisions are inconsistent with the 
Act Concerning Corporations, then such provisions are neces- 
sarily void and of no effect. If, in the examination of the cer- 
tificate of incorporation, the Commission becomes convinced 
that the provisions aforesaid are inconsistent with the Act Con- 
cerning Corporations, is it the duty of the Commission to re- 
fuse to issue the charter; and if it is the duty of the Commis- 
sion to decide this question, does the Commission exercise a ju- 
dicial discretion, or what is the function of the Commission in 
deciding the same? 
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Suppose that a certificate presented to the Commission con- 
tains a provision which not only cannot properly be classified 
under the essential requirements, as set out above, but cannot 
even be classified under the optional provisions, as set out 
above, and suppose that such a provision is contrary to some 
other statute or to the common law of this State? Such a pro- 
vision is null and void ; for "the law is clear that the articles of 
association of a corporation organized under a general act are 
allowed to contain only those matters and statements which are 
required by the statute itself. The incorporators are not at lib- 
erty to insert additional provisions." 1 Cook on Corporations, 
(7th Ed.), sec. 4, p. 17. Has the Commission the power to re- 
fuse to issue such a charter? In order to decide these questions 
it is necessary for us to examine the nature of the functions of 
the State Corporation Commission in issuing charters under the 
Constitutional provisions and statutes of this State. 

The Functions of the State Corporation Commission in 
Issuing Charters — Are They Ministerial, Leg- 
islative or Judicial? 

In considering what are the functions of the State Corpora- 
tion Commission in issuing charters, we must first ascertain the 
various kinds of questions for the decision of the Commission 
that certificates of incorporation have presented for its action. 

As was stated by the Supreme Court of Appeals in News- 
Register Co. v. Rockingham Publishing Co., 118 Va. 140, our 
Act Concerning Corporations (Acts 1902-3-4, chap. 270, page 
437) was modeled after, and many provisions thereof taken di- 
rectly from, the New Jersey act. There is one difference, how- 
ever, between our act and the New Jersey act. Under the Con- 
stitution and statutes of New Jersey (and of a great many 
other States), all that is necessary in order to incorporate a 
business corporation is for the required number of corporators 
to prepare a certificate of incorporation, inserting therein any 
purposes or powers which the corporators may desire, acknowl- 
edge the same before a justice of the peace or notary public, file 
it with the Secretary of State, and have a copy thereof recorded 
in the proper clerk's office. After these preliminaries have been 
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accomplished, the articles become complete and operative, and 
neither the officer who takes such acknowledgment nor those 
who file or record the articles of incorporation have any power 
of criticism or rejection. Oregon Railway Co. v. Oregonian Ry. 
Co., 130 U. S. 1, 32 L. ed. 837, 842. 

In the last mentioned case the court was considering the 
power of a railroad company to make a lease of a railway 
owned by it to another railroad company. In Oregon, as in 
New Jersey, all that is necessary for persons to form a corpo- 
ration is to file a certificate with the clerk of the court and also 
in the office of the Secretary of State. In discussing the effect 
of procuring such charters, the court calls attention to the fact 
that where a State makes a grant of power or franchises to a 
private individual or private corporation, and such grant of 
power becomes the subject of construction as regards the ex- 
tent of the grant, the universal rule is that any doubtful point 
of construction shall be against the grantee and in favor of the 
government or the public. Then the court goes on to say: 

"Therefore, if the articles of association of these two corpo- 
rations, instead of being the mere adoption by the corpo- 
rators themselves of the declaration of their own purposes 
and powers, had been an Act of the Legislature of Oregon 
conferring such powers on the corporations, they would be 
subject to the rule above stated and to rigid construction 
in regard to the powers granted. How much more, then, 
should this rule be applied, and with how much more rea- 
son should a court called upon to determine the powers 
granted by these articles of association construe them rig- 
idly, with the stronger leaning in doubtful cases in favor 
of the public and against the private corporation. 

"We have to consider, when such articles become the subject 
of construction, that they are in a sense ex parte : their 
formation and execution — what shall be put into them as 
well as what shall be left out, do not take place under the 
supervision of any official authority whatever. They are 
the production of private citizens, gotten up in the interest 
of the parties, who propose to become corporators, and 
stimulated by their zeal for the personal advantage of the 
parties concerned rather than the general good. 

"These articles, when signed by the corporators, acknowl- 
edged before any justice of the peace or notary public, and 
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filed in the office of the Secretary of State and the clerk of 
the proper county, become complete and operative. They 
are, so far as framed in accordance with law, a substitute 
for legislation put in the place of the will of the people of 
the State, formerly expressed by Acts of the Legislature. 
Neither the officer who takes such acknowledgment, nor 
those who file the articles, have any power of criticism or 
rejection. The duty of the first is to certify to the fact, 
and of the second to simply mark them filed as public doc- 
uments, in their respective offices." (Italics mine.) 

It is clear that the act of the Secretary of State in filing, as 
well as the act of the clerk of the court in recording a charter, 
is merely a ministerial function. But our law adds a new fea- 
ture, to-wit, the interposition of the functions of the Corpora- 
tion Commission between the corporators and the ministerial 
functions of the Secretary of the Commonwealth and of the 
clerk of the court. It is true, as we have already seen, that 
both section 154 of the Constitution and the Act Concerning 
Corporations provide that the Commission shall have no au- 
thority in the matter of issuing charters except to ascertain 
whether the applicants have, by complying with the require- 
ments of the law, entitled themselves to the charter, and to is- 
sue or refuse the same accordingly. 

In regard to these requirements, it may be noted, first, that 
the Corporation Commission has a choice, while the Secretary 
of the Commonwealth and the clerk of the court have not, 
namely, it can either issue the charter or refuse to issue the 
same. Secondly, before the Commission can exercise this 
choice, it must first ascertain whether the applicants have com- 
plied with the requirements of the law. The question which is 
involved, therefore, is whether the ascertainment of these facts 
is a ministerial, legislative, or judicial function. In order to 
determine this question, it is proper again to refer to the fact 
that our statutes provide for the creation of five different kinds 
of corporations, to-wit, ordinary business corporations, railroad 
corporations, public service corporations other than railroads, 
corporations in which no capital stock is issued, and co-opera- 
tive associations. The methods of creating each one of these 
five classes of corporations vary in many respects, and the re- 
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quirements as to their charters vary, — for instance, as to the 
number of persons who may form a corporation of each class 
and as to the powers and purposes of each class. 

Therefore, when a draft of a certificate of incorporation is 
presented to the Corporation Commission, the Commission has 
first to decide under which class of corporations the certificate 
falls, and then must determine whether the corporators have 
complied with the law applicable to that class. 

In addition to the foregoing matters to be determined by the 
Commission, it must be noted that, if it is proposed to incorpo- 
rate a bank, a trust company, or a building and loan association, 
there are other statutes whose requirements must be met by the 
corporators and whose provisions must be applied by the Com- 
mission to determine whether the corporators are entitled to the 
certificate; for instance, in case of a bank, there are require- 
ments as to the name, minimum amount of capital stock, that 
the subscriptions are payable in money only (Acts 1912, ch. 
173, p. 402), that a director must be a stockholder (Code, sec. 
1165) and limitations in regard to the holding of real estate, all 
of which differentiate it from the ordinary business corpora- 
tion. So, also, if the corporators desire to form a co-operative 
association, society or company for the purpose of conducting 
agricultural, dairy, mercantile, manufacturing or commission 
business on the co-operative plan, the Commission must ascer- 
tain whether the corporators have complied with the terms of 
Chapter 329 of the Acts of 1914, which provides for the issuing 
of such charters. And if it is proposed to incorporate an in- 
surance or a guaranty, trust, indemnity, fidelity or other like 
company, regard must be had to Acts 1906, Chapter 112, espe- 
cially to Ch. 2, sees. 2, 3 and 5 of such act, Supp. 1910, p. 592 ; 
and in case of trust companies, and banks with trust company 
powers, we must look to Acts 1916, p. 817. 

As was said by the New Jersey court in Montclair Military 
Academy v. Assessors, 65 N. J. Law 362: 

"The effect of a separate act of the legislature providing for 
the organization of a class of corporations, or corporations 
with certain powers, in ways and under conditions incon- 
sistent with or different from those prescribed by the Act 
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concerning corporations, is to prohibit their organization 
under the 'Act Concerning Corporations.' " 

See also : Fogg v. Ocean City, 74 N. J. Law 362 ; McCarter 
v. Hudson County Water Co., 20 N. J. Eq. 695, affd. 209 U. S. 
349, 52 L. Ed. 828; Perrine v. Jersey Central Traction Co., 20 
N. J. Law 168. 

See also Richards v. Dover, 61 N. J. Law, 400, 402, where 
the court said : 

"The passage of these general laws authorizing the incorpo- 
ration of gas companies shows a clear legislative intent to 
separate gas companies from those corporations which may 
lawfully be organized and provided under the general in- 
corporation act and to subject the former to limitations and 
restrictions not applicable to the latter," citing Domestic 
Telegraph Co. v. Newark, 49 N. J. Law, 344. 

These citations show clearly that, under Chapter I of the Act 
Concerning Corporations, if a charter be issued to a bank, a 
trust company, a building and loan association, or a co-operative 
association, without regard to the several acts referring re- 
spectively to each, such a charter may be null and void; and, 
therefore, it is incumbent upon the Commission to examine the 
certificates presented in such cases with a view to determining 
whether the requirement of the different acts have been com- 
plied with. 

It is perfectly plain that, in ascertaining whether the appli- 
cants for a charter have inserted in their certificate the location 
of the principal office, the maximum and minimum amounts 
of capital stock and its division into shares, the period for the 
duration of the corporation, the names and residences of the of- 
ficers and directors, and the amount of real estate to which its 
holdings are to be limited at any time, which are purely minis- 
terial questions, the Corporation Commission is exercising 
purely a ministerial function. 

But in determining whether the name is such as to distin- 
guish the corporation from any other corporation engaged in a 
similar business; and in determining whether a corporation is 
applying for the powers of a purely business corporation or has 
inserted in its certificate the powers of a public service corpo- 
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ration, or of a bank or trust company; and in determining 
whether the purposes of a corporation are legal and whether 
the provisions inserted for the regulation of the business and 
for the conduct of the affairs of the corporation conform to the 
Act Concerning Corporations and to the general laws of the 
State, it would seem that the functions of the Commission are 
not purely ministerial, since a ministerial act wholly excludes 
the exercise of discretion. Eubank v. Boughton, 98 Va. 499; 
People v. Jerome, 73 N. Y. Sup. 306; Crider v. Tally, 77 Ala. 
422, 425 ; Marbury v. Madison, 1 Cranch 137, 170, 2 L. Ed. 60, 
71 ; Ex Rel Goodrich v. Guthrie, 17 How. 284, 15 L. Ed. 102. 

It seems to follow, therefore from the above authorities, that 
the functions of the Corporation Commission in deciding the 
questions suggested above are not purely ministerial, but that 
some of the questions connected with the issuing of charters 
demand the exercise of judicial discretion subject to the con- 
trol by way of an appeal to the Supreme Court of Appeals of 
Virginia. 

As, under one interpretation of the case of News-Register 
Co. v. Rockingham Publishing Co., 118 Va. 140, it might seem 
that the Supreme Court had indicated that the State Corpora- 
tion Commission, in issuing a charter, had legislative discretion, 
it is necessary to examine this matter very minutely. 

Is the Issuing op a Charter a Legislative Act? 

It is true, as said by our court in the last cited case, that the 
charter procured under the general law through the Corpora- 
tion Commission is equivalent to the former special act of the 
legislature. See Ellerman v. Chicago Junction Railways Co., 49 
N. J. Eq. 217. An examination of this latter case, and espe- 
cially of the cases cited therein, will show that it was not in- 
tended by the court, using this term, to claim that any other 
body than the legislature had and exercised legislative powers 
in issuing charters, and it has never been claimed for a charter 
issued under general law that such a charter could have the 
force and effect of superseding or in any way modifying the 
general law of the land. Thus in Ellerman v. Chicago Junc- 
tion Railways Co., supra, the plaintiff, a stockholder, filed his 
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bill to enjoin the company and other parties to a contract from 
carrying into effect the contract, on the ground that it was not 
within the powers and franchises of the company to make said 
contract, and, therefore, that the agreement contained therein 
was ultra vires. In discussing this question, Vice Chancellor 
Green says: 

"The general act gives to all corporations general corporate 
powers and all others necessary to their exercise. If these 
were not sufficient to effect the objects of the corporation, 
recourse was formerly had to the legislature for a specific 
grant of power. The constitution providing that 'the leg- 
islature shall pass no special act conferring corporate 
powers, but shall pass general laws under which corpora- 
tions may be organized and corporate powers of every na- 
ture obtained,' and the general corporation act being, as it 
now stands, passed in obedience to the mandate of the con- 
stitution, the certificate required by that act becomes the 
charter of the company, and the equivalent of the former 
special act of the legislature." 

While, therefore, we have the authority of the court for say- 
ing that the charter obtained under a general law is the equiva- 
lent of the former special act of the legislature, this is very far 
from saying that any person, or board, or commission connected 
with the issuance of charters has any legislative discretion in 
the matter. On the contrary, the very next sentence used by 
the learned Vice Chancellor shows that, when a charter is 
granted under a general law, it must conform in all of its pro- 
visions to the general law, and cannot have the force and effect 
of modifying the same. Says the learned judge: 

"As amended, the corporation act permits incorporations not 
only for objects specified therein but for 'any lawful busi- 
ness or purpose whatsoever,' which general clause is not, 
however, to be construed as embracing powers to do those 
things which would deprive the corporation of its ability 
to carry out the objects for which it was formed, or dis- 
charge any duties which it might under its charter owe to 
the public, or which are contrary to the policy of the law" 
(Italics mine), citing Oregon Railway Co. v. Oregonian 
Railway Co., 130 U. S. 1. 

It will be observed, therefore, that while the court takes the 
view that the certificate under general law is equivalent to the 
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former special act of the legislature, the court specifically holds 
that any powers contained in the certificate which are contrary 
to the policy of the law are null and void. If we examine the 
case relied upon by the New Jersey court {Oregon Railway Co. 
v. Oregonian Ry. Co., 130 U. S. 1, 32 L. Ed. 837), it becomes 
perfectly clear, in the view of the Supreme Court of the United 
States, that a charter which is obtained under general law must 
conform to the general law and is governed by that law, and 
that any provision in its charter which is contrary to the Con- 
stitution or statutes of the state, or, in a state having the com- 
mon law as its basis, to the policy of the common law, is null 
and void. In that case the plaintiff railroad had entered into a 
contract with the defendant railroad to lease to the defendant a 
railroad owned by the plaintiff, and the main question before 
the court for its consideration was the validity of the lease. In 
order to decide this question, it was necessary to consider the 
power of a railroad, incorporated under the general laws of 
Oregon, to lease a railroad owned by it to another railroad. 

In discussing the question whether the defendant corpora- 
tion, organized under the laws of the State of Oregon, had the 
legal capacity and lawful power to make such a lease, the court, 
at page 20, used the following language: 

"It may be considered as the established doctrine of this 
«ourt in regard to the powers of corporations, that they are 
such and such only as are conferred upon them by the Acts 
of the Legislatures of the several States under which they 
are organized. A corporation in this country, whatever it 
may have been in England at a time when the Crown exer- 
cised the right of creating such bodies, can only have an 
existence under the express law of the State or sovereignty 
by which it is created. And these powers, where they do 
not relate to municipal corporations exercising authority 
conferred solely for the benefit of the public, and in some 
sense parts of the body politic of the State, have in this 
country until within recent years always been conferred 
by special acts of the legislative body under which they 
claim to exist. But the rapid growth of corporations, 
which have come to take a part in all or nearly all of the 
business operations of the country, and especially in enter- 
prises requiring large aggregations of capital and individ- 
ual energy, as well as their success in meeting the needs of 
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a vast number of most important commercial relations, 
have demanded the serious attention and consideration of 
law-makers. And while valuable services have been ren- 
dered to the public by this class of organizations, which 
have stimulated their formation by numerous special Acts, 
it came at last to be perceived that they were attended by 
many evils in their operation as well as much good, and 
that the hasty manner in which they were created by the 
Legislatures, sometimes with exclusive privileges, often 
without due consideration and under the influence of im- 
proper motives, frequently led to bad results. 
"Whether it was this consideration, or mainly the desire to 
fix some more uniform rule by which the rights and pow- 
ers of private corporations, or those for pecuniary profit, 
should come into existence, it is certain that not many 
years ago State Constitutions which were formed or re- 
modeled came to have in them a provision like that which 
is now to be found in the Constitution of the State of Ore- 
gon, art. XI, sec. 2: 

" 'Corporations may be formed under general laws, but 
shall not be created by special laws, except for municipal 
purposes. All laws passed pursuant to this section may 
be altered, amended, or repealed, but not so as to impair 
or destroy any vested corporate rights.' 
"Outside of the powers conferred and the privileges granted 
to these organizations by the statutes under which they ex- 
ist, they are in all the states of the union which, like Ore- 
gon, have the common law as the foundation of their juris- 
prudence, governed by that common law, and it is the es- 
tablished doctrine of this court, and, with some exceptions, 
of the States in which that common law prevails, as well as 
of Great Britain, from which it is derived, that such a cor- 
poration can exercise no power or authority which is not 
granted to it by the charter under which it exists, or by 
some other act of the Legislature which granted that char- 
ter" (Italics mine.) 

After noticing the fact that the articles of association con- 
tained a declaration of power which allowed the corporation to 
buy or sell or lease railways, the court said (page 25) : 

"The only question, therefore, to be considered is whether 
this declaration of power is authorized by the Laws of 
Oregon. 

"It is argued that the articles of association, under the Ore- 
gon law, and the memorandum of association, under the 
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Companies' Act of Great Britain, are themselves the equiv- 
alent of an Act of Incorporation by the Legislature, and 
that whatever is found as a grant of power, or description 
of the purpose of the company, set forth in such articles or 
memorandum, is tantamount to a legislative act. A phrase 
in the opinion of the court in Thomas v. West Jersey Rail- 
road Co. (101 U. S. 71, 25 L. ed. 950), is cited as support- 
ing this proposition, namely: 'The memorandum of asso- 
ciation, as Lord Cairns said, stands in place of a legislative 
charter.' But what was meant, both by Lord Cairns and 
by this court, was that anything not claimed, granted or 
described in such instrument in relation to the powers and 
business of the corporation would not be held to be a part 
of them by construction; in other words, that its powers 
could not exceed those enumerated therein. It was neces- 
sarily implied in such a remark that anything in such ar- 
ticles or memorandum not warranted by the statutes in 
question, authorizing the formation of corporate bodies, 
was void for want of authority. 

"Of course any authority for the exercise of corporate pow- 
ers, derived from the laws of Oregon, must be in accord 
with the Constitution of that State and its statutes upon 
that subject. The constitutional provision, above quoted, 
that corporations shall not be created by special laws, but 
may be formed under general laws, implies that no private 
corporation could be created thereafter until such general 
law had been enacted, and that it thereupon became the 
fundamental law of the State in regard to all corporations 
formed under it. It is idle to say, therefore, that any cor- 
poration could assume to itself powers of action by the 
mere declaration in its articles of memorandum that it pos- 
sessed them." (Italics mine.) 

In another portion of the opinion the court says (page 28) : 

"Another important consideration to be observed, peculiarly 
applicable to the acts of corporations formed by the corpo- 
rators themselves, declaring what business they are about 
to pursue, and the powers which they purpose to exercise 
in carrying it on, is that while the thing to be done may be 
lawful in a general way, there are and must be limitations 
upon the means by which it is to be done or the purpose 
carried out, which the articles of incorporation cannot re- 
move or violate. A company might be authorized by its 
articles to establish a large manufactory in a particular lo- 
cality, and might be held to be a valid incorporation with 
sufficient powers to prosecute the business described; but 
such articles, although mentioning the particular place, 
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would not empower the company, in the exercise of the 
power thus conferred, to carry on a business injurious to 
the health or comfort of those living in that vicinity. 
"Instances might be multiplied in which powers described in 
general terms as belonging to the objects of the parties 
who thus become incorporated would be valid; but the 
corporation, in carrying out this general purpose, would not 
be authorized to exercise the powers necessary for so do- 
ing in any mode which the law of the State would not jus- 
tify in any private person or any unincorporated body. 
The manner in which these powers shall be exercised, and 
their subjection to the restraint of the general laws of the 
state and its general principles of public policy, are not in 
any sense enlarged by inserting in the articles of associa- 
tion the authority to depart therefrom." (Italics mine.) 

Here we have the specific decision of the Supreme Court of 
the United States that the insertion in the certificate or articles 
of association of a corporation of authority to depart from the 
general laws of the State and its general principles of public 
policy is void and of no effect, and the court specifically nega- 
tives the idea that a charter obtained under general law can 
modify any provision of that general law, whether it be of the 
Constitution, statutes or common law. 

In deciding questions raised under the statutes, that is to say, 
whether the certificate complies with the different statutes 
which are applicable to the case, it would seem that the func- 
tions of the Commission are exercised under a judicial discre- 
tion, and subject by way of appeal to the Supreme Court of Ap- 
peals of Virginia. If it be admitted that the Commission has 
authority to allow provisions to be inserted which change the 
common law of the State, then it must be granted that the Com- 
mission has legislative power. The consequences of such a hy- 
pothesis are so far-reaching that it cannot be assumed without 
a thorough examination. In the first place, such a hypothesis 
is directly contrary to the conception of the effect of granting 
charters under general law, held by the Supreme Court of the 
United States and examined in Oregon Railway Co. v. Ore- 
gonian Ry. Co., 130 U. S. 1, 32 L. Ed. 837, set out above. In 
the second place, if the Commission has such a power, it is not 
subject to control by the Supreme Court of Appeals, or even 
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by the legislature. In the third place, if it has such a power, 
then it lies within its jurisdiction to discriminate between dif- 
ferent applicants for charters by changing the common law as 
to one corporaton and refusing to do so as to another. And in 
the fourth place, if it has such power, every provision of the 
common law which has not been changed by statute or consti- 
tutional provision, may be changed by the fiat of the State Cor- 
poration Commission as expressed in the charter of a corpora- 
tion, unless perchance the limitation as to acts which are mala 
in se, suggested by our court in News-Register Co. v. Rocking- 
ham Publishing Co., 118 Va. 140, be the only exception. 

When we consider that the sole function of the Commission 
as fixed by the Constitution is to ascertain whether the appli- 
cants have complied with the law, it seems to follow, as a mat- 
ter of necessity, that the Corporation Commission cannot give 
life and vitality to that which has no life, that it can confer no 
power which the statutes and the Constitution do not authorize, 
and that it is not a legislative body in issuing charters. 

Can it be contended under our statute that the legislature has 
delegated to the incorporators the power to legislate? 

It has been suggested by Judge Dill, in his work on "Corpo- 
rations of New Jersey," and this suggestion has been carried 
into the fifth edition of said work by the editors, that the stat- 
utes of New Jersey put it in the power of the incorporators to 
determine for themselves what additional power they may have, 
and that this is, in effect, a delegation to the incorporators of 
the law making power of the legislature. Dill on Corporations 
in New Jersey, 5th edition, page 42. 

In examining that section of the New Jersey law, identical 
with ours, which provides that : 

"The certificate of incorporation may also contain any pro- 
vision which the incorporators may choose to insert for the 
regulation of the business, and for the conduct of the af- 
fairs of the corporation, and any provision creating, defin- 
ing, limiting and regulating the powers of the corporation, 
the directors and the stockholders, or any class or classes 
of stockholders ; provided such provision be not inconsist- 
ent with this act," 

the editors of the aforesaid work use the following language: 

—3 
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"The words 'creating' and 'defining' are new, and carry to its 
logical result the principle laid down in Ellerman v. Chicago 
Junction Railway, 49 N. J. Eq., 217, that the certificate of 
incorporation is equivalent to a special act of the legisla- 
ture. This practically puts it in the power of the incorpo- 
rators to decide for themselves the powers which the cor- 
poration shall have in addition to the powers expressly 
given by the act, and is, in effect, a delegation to them of the 
law making power of the legislature." (Italics mine.) 

If this provision of the statute be construed in New Jersey 
to give to the incorporators legislative power, and the only lim- 
itation upon this legislative power be that the incorporators can- 
not insert provisions in the certificate regulating the business, 
and creating, defining and limiting the powers of the corpora- 
tion, the directors and stockholders, which are inconsistent with 
the act concerning corporations, then the incorporators have the 
right to insert any provisions with reference to these matters 
which are contrary to the common law, but not contrary to the 
statute. It would follow, therefore, that the incorporators 
could, by their own act, procure rights, powers and privileges 
which are forbidden by the common law. If this be a correct 
construction of our statute, then the legislature has conferred 
upon the incorporators powers which the constitution expressly 
withheld from the legislature itself, for section 154 of our Con- 
stitution provides that the General Assembly shall not, by spe- 
cial act, regulate the affairs of any corporation, nor by such act 
give it any rights, powers or privileges. This power being with- 
held from the legislature, how can it be contended that the Con- 
stitution itself or the legislature can authorize the State Corpo- 
ration Commission to confer, or the corporators to acquire, a 
power which has been expressly withheld from the legislature? 

An examination of the case of Audenried v. Bast Coast Mill- 
ing Co., 68 N. J. Eq. 450, 59 Atl. 577, will show clearly that the 
contention of Judge Dill, and of the editors of the fifth edition 
of his work, has been denied by the Court of Chancery in New 
Jersey. In that case, one of the questions raised was whether a 
pretended resolution of the board of directors, which was 
signed, by all of the directors but had never been adopted at a 
meeting of the directors, could be held to be an act of the cor- 
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poration. After stating that the official action of the board, 
upon which the complainant relied, depended upon the efficacy 
of a resolution not adopted at a meeting of the board, but pre- 
pared and carried from one to another of the directors, by 
whom it was signed, each director acting independently of the 
other and without conference, Judge Bergen, Vice Chancellor, 
goes on to show that an attempt was made to justify such ac- 
tion as the act of the corporation under the authority conferred 
by the certificate of incorporation. Says the court: 

"The complainant, not denying that such official action was 
obtained in this manner, attempts to justify it under the au- 
thority conferred by the certificate of incorporation con- 
tained in the following clause : 'Any resolution in writing 
signed by all the members of the board of directors or ex- 
ecutive committee shall be and constitute action by such 
board or executive committee, as the case may be, to the 
effect therein expressed, with the same force and effect as 
if the same had been duly passed by the same vote at a 
duly called meeting of such bodies respectively, and it shall 
be the duty of the Secretary of the Company to place such 
resolution, as signed, in the minute book of the company 
under its proper date.' As the complainant rests his right 
upon a resolution adopted in that manner, it becomes im- 
portant to ascertain whether the power attempted to be 
conferred by this clause is supported by the law under 
which the articles of association were filed. When author- 
ity to manage the affairs of a corporation is vested in a 
board of directors, it is conferred upon them as a board, 
and not as individuals. If they act or give their consent 
separately, and not as a board, their conclusion is not the 
action of the corporation, although all may consent; and 
the corporation is not bound, in the absence of ratification. 
Clark and Marshall, Corp., 2074, sec. 677; First National 
Bank of Ft. Scott v. Drake, 35 Kan. 564, 11 Pac. 445, 57 
Am. Rep. 193. This eminently wise and just rule, the 
complanant claims, may be abrogated by persons incorpo- 
rating themselves under the general corporation act of this 
state, and he relies upon sub-division 7 of section 8 of this 
act (Laws 1898, p. 408, c. 172) which permits any provi- 
sion which the incorporators may choose to insert 'for the 
regulation of the business, and for the conduct of the af- 
fairs of the corporation, and any provision creating, defin- 
ing, limiting and regulating the powers of the corporation, 
the directors and the stockholders ; provided such provision 
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be not inconsistent with this act.' // the power to legislate 
as these incorporators have legislated exists, it must be 
found in the expression 'any provision creating, defining, 
limiting and regulating the powers' of directors. (Italics 
mine.) Under this clause, it is insisted, the Legislature 
has granted the right not only of creating, defining, limit- 
ing, and regulating the powers of the corporation, but also 
the right to authorize the directors to exercise the powers 
thus established according to any method the incorporators 
may see fit to adopt, although the power to do this is not 
granted in express terms. I do not so interpret these 
words. The right 'to create' is limited to the establishing 
of or regulating a power to be exercised by the corporation 
through its directors, which power shall not be inconsistent 
with the terms of the general act. The method of exercis- 
ing the power created must conform to settled legal prin- 
ciples, unless it be otherwise distinctly authorized by the 
legislative act. No such express authority is conferred by 
this act, and ought not to be inferred from ambiguous ex- 
pressions. To hold that the Legislature of our state, by 
the adoption of our general corporation act, intended to 
confer upon individuals an indefinite power of legislation, 
would require the adoption of a liberality of construction 
which the act does not warrant, and which, upon every 
known principle, is contrary to public policy. The act is, 
by its terms, sufficiently broad, elastic, and liberal, and I 
am unwilling to read into it any such power as this com- 
plainant insists upon; for, in my judgment, it is only a 
board duly convened, and acting as a unit, that is made the 
representative of the company. Nowhere in this act is it 
intimated that a board of directors may act independently, 
or otherwise than as a united body counseling with each 
other with regard to every determination that may affect 
the corporation. On the contrary, it requires that the busi- 
ness of every corporation shall be managed by its directors, 
and that all votes of the corporation and directors shall be 
recorded by the secretary in a book to be kept for that pur- 
pose, which we must assume means that the secretary, 
who is required to be a sworn officer, shall be present and 
record the votes of the directors. 
"The proposition that the stockholders, in assenting to this 
provision in the articles of association, waived the advan- 
tage and protection they would enjoy under the common 
law and our corporation act, does not meet the case. 
Stockholders may waive an advantage, but they cannot by 
waiver ordain a method of corporate action which the law 
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does not recognize, nor dispense with the aid of a board of 
directors as a means of corporate action. Such a course is 
not sanctioned by our law, and is inconsistent with the 
twelfth section of our act, which requires that 'the busi- 
ness of every corporation shall be managed by its direct- 
ors. 

It will be noted that the learned Vice Chancellor specifically 
negatives the suggestion of Dill, set out above, that the New 
Jersey Act confers legislative powers upon the incorporators. 
The court holds that the legislature, by the adoption of the Act 
Concerning Corporations, did not intend to confer upon indi- 
viduals an indefinite power of legislation, and that to so hold 
would be contrary to public policy; and it is further held that 
stockholders cannot, by waiver in the certificate of incorpora- 
tion, ordain a method of corporate action which the law does 
not recognize, but that the methods of corporate action must 
conform to settled legal principles. 

The conclusion, therefore, seems inevitable that under our 
Virginia statute, neither the incorporators, in preparing their 
drafts of certificate of incorporation, nor the State Corporation 
Commission in issuing charters, has any legislative power. 

As illustrative of the far-reaching consequences of the ques- 
tion here being discussed, let us consider for a moment the 
power of the incorporators, under a charter provision or 
amendment, to provide that a corporation may form a partner- 
ship with another corporation. Outside of the statutes provid- 
ing for the consolidation of two or more corporations, the gen- 
eral rule is that, although corporations may make joint con- 
tracts by which they will be jointly or severally liable with other 
parties, yet they cannot consolidate their funds with each other 
so as to form a partnership unless the legislature has enabled 
them so to do. Chicago Mar. Bank v. Ogden, 29 111. 248; N. 
Y., etc., Canal Co. v. Fulton Bank, 7 Wend. (N. Y.) 412; Fech- 
teler v. Palm Bros. & Co., 133 Fed. 462 ; White Star Line v. 
Star Line of Steamers, 141 Mich. 604, 105 N. W. 135, 113 Am. 
State Reports 551. 

But it has been held by the Supreme Court of Appeals in 
News-Register Co. v. Rockingham Publishing Co., 118 Va. 140, 
that where two corporations procure from the State Corpora- 
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tion Commission amendments to their charters authorizing each 
of them to form a partnership with other corporations, this is a 
sufficient grant of power and the partnership agreement is not 
illegal. It would seem, however, that this power can not be 
conferred by the State Corporation Commission without ex- 
press authority therefor in the statutes. See, cases cited above 
and compare: Oscillating Carousal Co. v. McCoul, 35 Atl. 585, 
588; Mallory v. Oil Works, 86 Tenn. 598, 8 S. W. 396; People 
v. North River Refining Co., 121 N. Y. 582, 24 N. E. 834, 9 L. 
R. A. 33. 

Limitations upon the Purposes and Powers of 
Corporations. 

In examining the certificates of incorporation presented to 
the Commission, the most difficult question to decide, in deter- 
mining whether the applicants have complied with the require- 
ments of the law, is whether the corporation is formed for the 
transaction of a lawful business. To determine this question, 
it is necessary to analyse the clauses which define the purposes 
or objects of the corporation, and also those clauses which set 
forth the powers of a corporation. In making this inquiry we 
may note that the terms "purposes" and "powers" are not ex- 
clusive of each other, and that it is necessary to examine the 
clauses setting out the "purposes" in order to ascertain the 
"powers," and vice versa. Baton v. Women's Home Mission 
Society, 264 111. 88, 105 N. E. 746; New York Motion Picture 
Co. v." Universal Film Mfg. Co., 137 N. Y. S. 278. 

It is also well to bear in mind that, in determining the legal- 
ity of the objects of a corporation, this question does not in 
general depend upon matters of corporation law, but that it is 
usually determined by other portions of the law, and the ille- 
gality may appear from other parts of the incorporation paper 
than the object clause. 1 Machen on Corporations, Sec. 62; 
Baton v. Women's Home Mission Society, 264 111. 88, 105 N. 
E. 746; New York Motion Picture Co. v. Universal Film Mfg. 
Co., 137 N. Y. S. 278. 

A complete enumeration of the restrictions and limitations 
upon the objects, powers and purposes of a corporation is not 
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within the scope of this paper, but it is possible to lay down 
some general rules that should be observed in framing these 
clauses of a charter. 

The objects, powers and purposes of a corporation must be 
lawful. This proposition is practically in the words of the stat- 
ute (Ch. 1, Clause 2) which allows the issuing of charters to 
corporations for the transaction of any lawful business, or to 
promote or conduct any legitimate purpose except a railroad 
company or other public service company. 

(a) The term "lawful business" must necessarily mean that 
the objects, powers and purposes must be consistent with the 
constitution and statutes of the United States. This point was 
specifically decided in the celebrated case of United States v. 
Northern Securities Company, 120 Fed. 721 (affirmed, North- 
ern Securities Co. v. United States, 193 U. S. 197, 48 L. Ed. 
679), in which it was held that when the effect of a combina- 
tion was directly to prevent competition between two parallel 
and naturally competing lines of railroads engaged in interstate 
business, it was in restraint of commerce and in violation of the 
Sherman Anti-Trust Act (Act July 2, 1890, U. S. Comp. St. 
1901, p. 3200), and consequently, that the language of the New 
Jersey Act, authorizing the organization of corporations for 
any lawful purpose imposed a limitation upon the corporations 
organized thereunder that they should not combine in contra- 
vention of the Sherman Anti-Trust Act. 

(b) It is evident, also, that the objects, powers and pur- 
poses of a corporation chartered under the laws of the State of 
Virginia, must be consistent with the provisions of the Consti- 
tution and all of the statutes of the State. 

In providing what provisions the charter may contain, the ex- 
press limitation is that such provisions shall be "not inconsist- 
ent with this act." And by the express terms of Sec. 3, Chap. 
I of the Act Concerning Corporations (Sec. 1105a, [3] ) it is 
provided that as soon as the requirements of that chapter have 
been complied with, the persons who signed and acknowledged 
the certificate shall be a body, politic and corporate, with the 
powers set forth in the certificate, so far as not in conflict with 
the act, "and in addition shall have all the general powers and 
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be subject to all general restrictions and liabilities conferred 
and imposed by this act and by the general laws of this state 
applicable thereto, not in conflict with this act, or with said 
charter, as hereinbefore provided." 

Thus, in terms, the act recognizes that corporations char- 
tered thereunder are subject to all general restrictions and lia- 
bilities imposed by the general laws of this State. 

In Arkansas Stave Company v. State, 125 S. W. 1001, it was 
held that when a corporation is organized under the general 
law, the law itself limits the powers of the corporation and the 
nature and extent of the corporate privileges and that the gen- 
eral laws of the State and the Constitution of the State become 
a part of the charter, and when there is a conflict between the 
provisions of the charter and the general laws of the State, the 
latter govern. See, also, Knights of Pythias v. Wetter, 93 Va. 
605, 613. This proposition is thoroughly established by many 
of the cases already cited and has been adopted by the text- 
writers. See 1 Thompson on Corporations (2d ed.) § 174; 1 
Cook on Corporations (7th ed.) § 2, p. 5. See also, Baxter v. 
SummerHeld, 195 111. 147; Bent v. Underwood, 156 Ind. 516; 
and especially People v. Chicago Gas Trust Co., 130 111. 268, 8 
L. R. A. 497. 

(c) The objects, purposes and powers of a corporation must 
not only be consistent with the Constitution and statutes of the 
United States and with the Constitution and statutes of Vir- 
ginia, but they must also conform to the common law. 

The cases of Oregon Railway Co. v. Oregonian Railway Co., 
130 U. S. 1, 32 L. Ed. 837, and Audenried v. Bast Coast Milling 
Co., 68 N. J. Eq. 450, 49 Atl. 577, examined above, are suffi- 
cient to establish the truth of this proposition. Thus Mr. Jus- 
tice Miller, in the former case, speaking of corporations char- 
tered under general laws says : 

"They are in all the states of the Union, which, like Oregon, 
have the common law as the foundation of their jurispru- 
dence, governed by that common law." 

And again he says : 

"It is idle to say, therefore, that any corporation could as- 
sume to itself powers of action by the mere declaration in 
its articles of memorandum that it possessed them." 
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And again, he says : 

"The manner in which these powers shall be exercised, and 
their subjection to the restraint of the general laws of the 
State and its general principles of public policy, are not in 
any sense enlarged by inserting in the articles of associa- 
tion the authority to depart therefrom." 

(d) The objects, powers and purposes of a corporation must 
be consistent with the nature of a corporation. 

1 Machen on Corporations, § 53, in discussing the object 
clause of the certificate of incorporation, thus lays down the 

law: 

"Under any statute, however liberal, the objects of the com- 
pany must be legal, and must not be obnoxious to the gen- 
eral spirit pervading the act or to accepted principles of 
corporation or company law. Thus, in any jurisdiction 
where the purchase by a corporation of its own shares is 
deemed foreign to the nature of a limited company, a 
clause in the incorporation paper purporting to confer a 
power to make such purchase is illegal and void. (Trevor 
v. Whitworth, 12 App. Cas. 409, 436-437.) The same 
thing would be true of an attempt to authorize the payment 
of dividends out of capital, the giving of a preference to 
shareholders over creditors in the distribution of assets in 
a winding-up, or any other transaction which is regarded 
as contrary to the spirit of the statute and to the statutory 
conception of a corporation." 

And, as we have already seen, it is not consistent with the na- 
ture of a corporation to insert in the certificate a provision to 
the effect that a resolution signed by the Board of Directors, 
but not passed by them as a body, should have the same force 
and effect as if passed at a regularly called meeting. Auden- 
ried v. Bast Coast Milling Co., 68 N. J. Eq. 450, 59 Atl. 577. 

(e) The term "unlawful" as used in this connection is not 
used exclusively in the sense of malum in se, or malum prohi- 
bitum, but it is also used to designate powers which corpora- 
tions are not authorized to exercise, or contracts which they are 
not authorized to make, or acts which they are not authorized 
to do, or, in other words, such acts, powers and contracts as are 
ultra vires. People v. Chicago Gas Trust Co., 130 111. 268, 22 
N. E. 798, 13 Am. St. Rep. 319, 8 L. R. A. 499; Franklin Co. 
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v. Lewiston Sav. Inst., 68 Maine 48; Oregon Railway Co. v. 
Oregonian R. Co., 130 U. S. 1, 32 L. Ed. 837. 

And it is clear that the illegality does not have to amount to 
a crime, but the purpose may be illegal because it is contrary to 
public policy. Rex v. Registered Joint Stock Companies, 2 It. 
634; Detroit Schuetsenbund v. Detroit Agitations Verein, 44 
Mich. 313, 6 N. W. 675. Thus it has been held that an organ- 
ization for the purpose of paying premiums to members upon 
their marriage was against public policy, and, therefore, a cor- 
poration could not be formed for that purpose. Helping Hand 
Marriage Association, 15 Phila. 644. See also, First Church of 
Christ. Scientist, 205 Pa. St. 543, 55 Atl. 536, 63 L. R. A. 411. 

The State Corporation Commission has held that the term 
"lawful business" does not include the practice of law; for this 
is not a business open to all, but is a privilege in the nature of 
a franchise conferred by the State for merit and good conduct, 
after a long course of study and rigid examination. 2 Va. Law 
Reg., N. S., 772. In that case the Commission followed the 
Court of Appeals of New York, which has held that their busi- 
ness corporation statute, authorizing the formation of corpora- 
tions "for any lawful business," does not authorize the creation 
of corporations for the practice of the learned professions of 
Law and Medicine. In re Co-Operative Law Co., 198 N. Y. 
479, 92 S. E. 15, 19 Ann: Cas. 882 and note, 32 L. R. A., (N. 
S.), 55. 

Effect of Insertion of Illegal Purpose in Certificate. 
If the objects for which a corporation is sought to be organ- 
ized are actually illegal, and if the illegal purpose appears on 
the face of the certificate of incorporation, the applicants do 
not become a corporation de jure, and unless there be other and 
lawful objects inserted in the certificate, it is probable that they 
do not even become a corporation de facto. Detroit Schuetsen- 
bund v. Detroit Agitations Verein, 44 Mich. 313, 6 N. W. 675 ; 
St. Louis Colonization Asso. v. Hennessey, 11 Mo. App. 555, 
557; 1 Machen on Corporations, section 296. 

The Method of Stating the Purposes of a Corporation. 
The statute requires that the certificate shall set forth the 
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purposes for which the corporation is formed. The object of 
this provision is to enable the Commission to determine whether 
the purposes are lawful or not. 

The statement of purposes should not be loose and indefinite, 
but should be clear and precise. In State v. Central Ohio Mu- 
tual Relief Asso., 29 Oh. St. Rep. 399, 407, the certificate 
provided that the manner of carrying on the business should 
be such as it might, from time to time, prescribe by its rules and 
regulations. The court said that such an organization was too 
loose, indefinite and uncertain. In In re Crown Bank, L. R., 44 
Ch. Div. 634, 644, North, J., in delivering the opinion of the 
court, in speaking of the requirement that the memorandum of 
association should state the objects for which the company was 
to be established, said: 

"I take that to mean this — that certain objects must be speci- 
fied as those in which business is to be done. If the mem- 
orandum were to state, as the objects of the company, that 
it was to carry on any business whatever which the com- 
pany might think would be profitable to the shareholders, 
in my opinion that would not be a statement of the objects 
of the company as required by the Act of Parliament." 

After stating the objects of the society as defined by the mem- 
orandum of association, his Lordship proceeded: 

"Therefore we have here the enumeration of things so large, 
that when I put it to Mr. Cozen-Hardy whether he could 
say that it would extend to authorize the company to es- 
tablish and work a line of balloons passing backwards and 
forwards between the earth and the moon, he admitted 
that he could not say that it would not." 

In a note to People v. Montecito Water Co., 97 Cal. 276, 
found in 33 Am. St. Rep. 176, on the subject of defective for- 
mation of corporations, we find on page 178 the following: 

"The requirement of the statute that the objects or purposes 
of the corporation shall be stated in its articles must be 
complied with, and such compliance cannot consist of a 
vague or general specification. Though the name of the 
corporation as stated in its articles indicates that it is to do 
a banking business, yet if the statement of its object is 
such that it substantially includes every business which the 
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company may think profitable to the shareholders, the pur- 
poses are insufficiently stated: In re Crown Bank, L. R. 
44 Ch. Div. 634. Hence it is not sufficient to state that the 
business of the corporation 'shall be such as the associa- 
tion may from time to time prescribe by its rules, regula- 
tions, and by-laws:' State v. Central Ohio Relief Ass'n, 29 
Ohio St. 399. If the purpose as disclosed in the articles is 
one not sanctioned by law, no corporation is created 
thereby: State v. Beck, 81 Ind. 500. If, on the other 
hand, a lawful purpose is specified, but the articles assume 
for the corporation the existence of powers which it is not 
permitted to exercise, then this additional and unauthor- 
ized assumption may be treated as surplusage, and the cor- 
poration regarded as entitled to exercise the lawful pow- 
ers only: Eastern P. R. Co. v. Vaughan, 14 N. Y. 546; 
Becket v. Uniontown B. Ass'n, 88 Pa. St. 211. If the term 
of the existence of the corporation as stated in its articles is 
in excess of the period allowed by law, the corporation will 
not on that account be regarded as incompetent to carry on 
its business for such time as the statute permitted to cor- 
porations of the class to which it belonged: People v. 
Cheeseman, 7 Col 376." 



